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Appearances: MR. JOHN E. WHITE, SPECIAL ASSISTANT ATTORNEY GENERAL, ON
BEHALF OF THE ILLINOIS DEPARTMENT OF REVENUE; ROBIN L. WOLKOFF AND CRAIG M.
WHITE, ON BEHALF OF THE ILLINOIS STATE TOLL HIGHWAY AUTHORITY AND WENDY'S
INTERNATIONAL, INC.; JAMES R. FIGLIULO, ON BEHALF OF MCDONALD'S CORPORATION;
MARILYN WETHEK AM, ON BEHALF OF MOBIL OIL CORPORATION; CHARLES &. POWELL,
ON BEHALF OF MARRIOTT CORPORATION; JOHN M. IZZO, ON BEHALF OF LAGRANGE
HIGHLANDS SCHOOL DISTRICT NO. 106 AND THORNTON TOWNSHIP SCHOOL DISTRICT NO.
205, INTERVENORS; RUSSELL T. PAARLBERG, ON BEHALF OF SOUTH HOLLAND SCHOOL
DISTRICT NO. 150, INTERVENOR; EDWARD J. KING, ON BEHALF OF LYONS TOWNSHIP,
INTERVENOR; DAVID R. WILTSE, ON BEHALF OF THE CITY OF DES PLAINES,
INTERVENOR; ELIZABETH D. SANTIS, ON BEHALF OF THE VILLAGE OF HINSDALE,
INTERVENOR; PAUL A. MILLICHAP, ON BEHALF OF COMMUNITY CONSOLIDATED SCHOOL
DISTRICT 59, LYONS TOWNSHIP HIGH SCHOOL DISTRICT 204, LEYDON HIGH SCHOOL
DISTRICT 212 AND ARLINGTON HEIGHTS TOWNSHIP HIGH SCHOOL DISTRICT 214,
INTERVENORS.

lenopsisi
HEARINGS WERE HELD IN THESE MATTERS ON APRIL 24, AND 25, 1995, AT 100

WEST RANDOLPH STREET, CHICAGO, ILLINOIS.

ON JULY 17, 1991, AN ADMINISTRATIVE HEARING WAS HELD BEFORE THE
DEPARTMENT ON THE DENIAL OF THE APPLICANT'S REQUESTS FOR EXEMPTION FROM
REAL ESTATE TAXES FOR THE 1988 ASSESSMENT YEAR FOR THE PARCELS IN ISSUE.
THE DIRECTOR OF REVENUE ISSUED A FINAL ADMINISTRATIVE DECISION IN THAT
MATTER ON OCTOBER 29, 1991. THE APPLICANT THEN FILED FOR ADMINISTRATIVE
REVIEW, UNDER THE PROVISIONS OF ILL. REV. STAT., CH. 110, PARA. 3-101 ET SEQ.
(NOW CITED AS 735 1LCs 5/3-101 ET SEQ.)

ON AUGUST 30, 1994, PURSUANT TO AN AGREED ORDER AND STIPULATION,
THIS MATTER WAS REMANDED TO THE DEPARTMENT FOR THE PURPOSE OF VACATING
THE ADMINISTRATIVE DECISION, AND CONDUCTING & HEARING DE NOVO, WITH
ADDITIONAL PARTIES AND ISSUES. IN FURTHERANCE OF THE REMAND ORDER, A&
STATUS CONFERENCE WAS SET FOR OCTOBER 26, 1994. AT THAT CONFERENCE, THE

DEPARTMENT MOVED TO CONSOLIDATE THE 1988 APPLICATIONS FOR EXEMPTION FOR

THE PARCELS IN QUESTION WITH THE 1989, 1990, 1991 AND 1992 APPLICATIONS FOR

EXEMPTION FOR SAID PARCELS, WHICH WERE THEN PENDING BEFORE THE



DEPARTMENT. ON DECEMBER 5, 1994 AND MARCH 15, 1995, RESPECTIVE ORDERS
WERE ENTERED GRANTING THE MOTION TO CONSOLIDATE AND ADDING MOBIL OIL
CORPORATION ("MOBIL"), AND MARRIOTT CORPORATION ("MARRIOTT"), AS PARTIES TO
THE PROCEEDING.

PRESENT AT THE HEARING AND TESTIFYING IN THIS MATTER WERE MR. JOHN
CANNIFF, BUILDING MAINTENANCE MANAGER, MR. JAMES DAVERN, SENIOR INSPECTOR,
AND MR. NICHOLAS W. JANNITE, CHIEF OF FINANCE AND ADMINISTRATION FOR THE
ILLINOIS TOLL HIGHWAY AUTHORITY ("APPLICANT" OR "ITHA"). ALSO PRESENT AND
TESTIFYING FOR MCDONALD'S CORPORATION ("MCDONALD'S'), WAS MR. JOSEPH
THOMAS, A& DEPARTMENT DIRECTOR IN THE REAL ESTATE LEGAL DEPARTMENT OF
THAT COMPANY.

PRIOR TO THE HEARING, THE PARTIES STIPULATED THAT ITHA OWNED THE
PARCELS OF REALTY WHICH ARE THE SUBJECT OF THE PROCEEDINGS, AS WELL AS
THE BUILDINGS AND PARKING LOTS LOCATED THEREON DURING THE APPLICABLE
PERIODS. AT ISSUE THEN IS THE QUESTION OF WHETHER THE OPERATING
AGREEMENTS BETWEEN THE ITHA AND WENDY'S, MCDONALD'S, MARRIOTT AND MOBIL,
CONSTITUTE LEASES, THEREBY SUBJECTING THE PROPERTIES TO TAXATION UNDER
STATUTORY PROVISIONS OF THE TOLL HIGHWAY ACT AND THE REVENUE &CT OF 1939
(THE REVENUE ACT), DURING THE 1988 THROUGH 1992 ASSESSMENT YEARS.

FOLLOWING THE SUBMISSION OF ALL OF THE EVIDENCE AND & REVIEW OF THE
RECORD, IT IS DETERMINED THAT THE AGREEMENTS IN EFFECT BETWEEN THE PARTIES
ARE LEASES, WHICH IN TURN SUBJECT THE VARIOUS CORPORATIONS TO TAXATION ON

THE PROPERTY LEASED.

Fi]mdlilngs of Fact:

1. THE ITHA IS AN ADMINISTRATIVE AGENCY OF THE STATE OF ILLINOIS,

PURSUANT TO THE TOLL HIGHWAY ACT, 605 1Lcs 10/1 ET SEQ. (FORMERLY ILL. REV.



STAT. CH. 121, PARAGRAPHS 100-1 ET SEQ.). IT IS AUTHORIZED TO CONSTRUCT,
OPERATE, REGULATE, AND MAINTAIN & SYSTEM OF TOLL HIGHWAYS IN ILLINOIS. ID.
(DEPT. PROP. FINDING NO. 1)*

2. THE ITHA IS AUTHORIZED BY STATUTE TO CONTRACT WITH OTHERS TO
PROVIDE SERVICE STATIONS, STORES, AND RESTAURANT FACILITIES AT OASES, WHICH
ARE PART OF THE TOLL HIGHWAY SYSTEM. (STIP. EX. NO. 60, PARA. 11); (DEPT.
PROP. FINDING NO. 1)

3. THE ITHA IS THE SOLE OWNER OF THE LAND AND IMPROVEMENTS
INCLUDED IN THE PARCELS HERE IN ISSUE. (STIP. EX. NO. 60, PARA. 5)

4, ITHA'S OWNERSHIP INTEREST IN THESE PARCELS IS EXEMPT FROM REAL
ESTATE TAX PURSUANT TO THE TOLL HIGHWAY ACT. 605 1Lcs 10/22.

5. COOK COUNTY PARCEL NO. 08-25-400-010-8002 IS A LEASEHOLD
PARCEL LOCATED IN ELK GROVE TOWNSHIP. THIS PARCEL IS HEREINAFTER REFERRED
TO AS THE "DES PLAINES QASIS". (STIP. EX. NO. 60, PARA. 1)

6. BY THE APPLICANT'S OWN CALCULATIONS, THE DES PLAINES OASIS
INCLUDES APPROXIMATELY 88.3 ACRES. THE RESTAURANT BUILDING AT THAT OASIS
COMPRISES 0.4 OF AN ACRE, AND THE SERVICE STATION FACILITIES THERE COMPRISE
0.7 OF AN ACRE OF SAID 38.3 ACRES. (STIP. EX. NO. 60, PARA. 20)

7. COOK COUNTY PARCELS NUMBERED 12-16-315-017-8002 AND 12-21-
100-013-8002 ARE LEASEHOLD PARCELS LOCATED IN LEYDEN TOWNSHIP. THESE
PARCELS ARE HEREINAFTER REFERRED TO AS THE "O'HARE OASIS". (STIP. EX. NO. 60,
PARA. 2)

8. BY THE APPLICANT'S OWN CALCULATIONS, THE O'HARE OASIS INCLUDES

34.2 ACRES. THE RESTAURANT BUILDING AT THAT OASIS COMPRISES 0.4 OF AN ACRE,

FOLLOWING THE HEARING IN THIS CAUSE, THE PARTIES WERE PERMITTED TO SUBMIT PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW. THE DEPARTMENT WAS THE ONLY PARTY TO
SUBMIT SUCH PROPOSED FINDINGS.



AND THE SERVICE STATION FACILITIES COMPRISE 0.7 OF AN ACRE OF SAID 34.2
ACRES. (STIP. EX. NO. 60, PARA. 21)

9. COOK COUNTY PARCEL NO. 18-18-102-006-8002 IS & LEASEHOLD
PARCEL LOCATED IN LYONS TOWNSHIP. THIS PARCEL IS HEREINAFTER REFERRED TO
AS THE "HINSDALE OASIS". (STIP. EX. NO. 60, PARA. 3)

10. BY THE APPLICANT'S OWN CALCULATIONS, THE HINSDALE OASIS
CONTAINS APPROXIMATELY 46.7 ACRES. THE RESTAURANT BUILDING AT THAT OASIS
COMPRISES 0.4 OF AN ACRE, AND THE SERVICE STATION FACILITIES COMPRISE 0.7 OF
AN ACRE. (STIP. EX. NO. 60, PARA. 22)

11. COOK COUNTY PARCELS NUMBERED 29-27-211-030-8002 AND 29-27-
402-014-8002, ARE LEASEHOLD PARCELS LOCATED IN THORNTON TOWNSHIP. THESE
PARCELS ARE HEREINAFTER REFERRED TO AS THE "ABRAHAM LINCOLN OASIS".
(STIP. EX. NO. 60, PARA. 4)

12. BY THE APPLICANT'S OWN CALCULATIONS, THE ABRAHAM LINCOLN
OASIS INCLUDES APPROXIMATELY 28.8 ACRES. THE RESTAURANT BUILDING AT THAT
OASIS COMPRISES APPROXIMATELY 0.4 OF AN ACRE, AND THE SERVICE STATION
FACILITIES COMPRISE APPROXIMATELY 0.3 OF AN ACRE. (STIP. EX. NO. 60, PARA. 23)

13. DURING THE APPLICABLE YEARS, MOBIL OPERATED THE SERVICE
STATION FACILITIES AT EACH OF THESE OASES. (STIP. EX. NO. 60, PARA. 15)

14.  THE ORIGINAL OPERATING AGREEMENT BETWEEN THE ITHA AND MOBIL
WAS DATED NOVEMBER 5, 1985. THE TERM OF THAT AGREEMENT WAS FROM
NOVEMBER 10, 1985 THROUGH DECEMBER 1, 1987. SAID OPERATING AGREEMENT
WAS EXTENDED BY MUTUAL AGREEMENT THROUGH DECEMBER 1, 1988, AND
SUBSEQUENTLY RENEWED THROUGH NOVEMBER 30, 1991. MOBIL AND THE APPLICANT
THEN ENTERED INTO ANOTHER OPERATING AGREEMENT ON DECEMBER 1, 1991. THE

TERM OF THE 1991 OPERATING AGREEMENT FOR THE FOUR COOK COUNTY OASES



WHICH ARE THE SUBJECT OF THIS HEARING EXPIRED DURING SEPTEMBER, OCTOBER,
OR NOVEMBER 1994. (STIP. EX. NO. 60, PARA. 15)

15. WENDY'S INTERNATIONAL, INC. ("WENDY'S') ENTERED INTO A
RESTAURANT OPERATING AGREEMENT WITH THE ITHA FOR THE HINSDALE OASIS ON
SEPTEMBER 17, 1984. THE TERM OF SAID OPERATING AGREEMENT WAS FROM
NOVEMBER 7, 1984 TO NOVEMBER 6, 1994. (STIP. EX. NO. 60, PARA. 12)

16.  MCDONALD'S ENTERED INTO A RESTAURANT OPERATING AGREEMENT
WITH THE ITHA FOR THE DES PLAINES OASIS ON SEPTEMBER 21, 1984. THE TERM OF
SAID OPERATING AGREEMENT WAS FROM SEPTEMBER 21, 1984 THROUGH SEPTEMBER
20, 1994. (STIP. EX. NO. 5)

17.  SAID OPERATING AGREEMENT WAS AMENDED BY AMENDMENT NO. 1 TO
OPERATING AGREEMENT DATED MARCH 12, 1987. (STIP. EX. NO. 7)

18.  MARRIOTT HAS OPERATED RESTAURANTS AT THE ABRAHAM LINCOLN
OASIS AND THE O'HARE OASIS DURING THESE ASSESSMENT YEARS, PURSUANT TO AN
OPERATING AGREEMENT BETWEEN THE ITHA AND HOWARD JOHNSON COMPANY
ENTERED INTO ON NOVEMBER 1, 1984. THE TERM OF SAID OPERATING AGREEMENT
WAS FROM NOVEMBER 1, 1984 THROUGH OCTOBER 31, 1994. (STIP. EX. NO. 60, PARA.
13)

19.  ALL OF THE OPERATING AGREEMENTS DISCUSSED ABOVE CONTAIN A

PROVISION WHICH STATES, IN PART, AS FOLLOWS:

THIS OPERATING AGREEMENT IS PERSONAL TO THE OPERATOR AND
MAY NOT BE ASSIGNED IN WHOLE OR IN PART, NOR SHALL ANY RIGHTS
OR PRIVILEGES HEREIN GRANTED BE SOLD, TRANSFERRED OR
ASSIGNED." (PARAGRAPH 10(F) OF STIP. EX. NOS. 1, 5, 12, 15, & 16,
AND PARAGRAPH 10(E) OF STIP. EX. NO. 17).

20. ALL OF THE OPERATING AGREEMENTS CONTAIN THE FOLLOWING
PROVISION, TO WIT:

SUCCESSORS AND ASSIGNS




THE AGREEMENT SHALL BE BINDING UPON THE AUTHORITY AND
THE OPERATOR, THEIR RESPECTIVE SUCCESSORS AND ASSIGNS, BUT
NOTHING CONTAINED IN THIS SECTION SHALL AFFECT THE RESTRICTION
UPON ASSIGNABILITY CONTAINED IN SECTION 10(F). (PARAGRAPH 36
OF STIP. EX. NOS. 1, 5, & 12; PARAGRAPH 37 OF STIP. EX. NOS. 15, 16,
& 17).

21. THE "SUCCESSORS AND ASSIGNS" PROVISION OF EACH OPERATING
AGREEMENT SPECIFICALLY CREATES RESTRICTIONS, AND NOT AN ABSOLUTE
PROHIBITION, UPON AN OPERATOR'S ABILITY TO ASSIGN TO OTHERS THE RIGHTS AND
PRIVILEGES GRANTED TO THE OPERATOR, PURSUANT TO THE OPERATING
AGREEMENT.

22. EACH OPERATING AGREEMENT SPECIFICALLY IDENTIFIES THE
PROPERTY TO WHICH THE OPERATORS ARE GRANTED RIGHTS DURING THE TERM OF
THE AGREEMENT. (STIP. EX. 1, WENDY'S O/A, EXHIBITS A-1, A-2, & A-3; STIP. EX. NO.
5, MCDONALD'S O/A, EXHIBITS A-1, &-2, & A-8; STIP. EX. NO. 12, HOWARD JOHNSON'S
0/&, EXHIBITS &-1, A-2, & &-3; STIP. EX. NO. 15, MOBIL 0/A NO. 1, EXHIBITS A-2, &-4,
A-5, & A-7; STIP. EX. NO. 16, MOBIL 0/ NO. 2, EXHIBITS A-2, &-4, A-5 & A-7; STIP. EX.
NO. 17, MOBIL O/A NO. 3, EXHIBITS &-2, A-4, A-5, & A-7); (DEPT. PROP. FINDING NO.
44)

23. THE BOUNDARIES OF EACH OASIS OVER WHICH AN OPERATOR HAS
CONTROL AND RESPONSIBILITY ARE SPECIFICALLY IDENTIFIED IN THE EXHIBITS TO THE
OPERATING AGREEMENTS. (TR. PP. 103-105)

24.  EACH AGREEMENT GRANTS THE RESTAURANT OPERATOR THE RIGHT
AND PRIVILEGE TO POSSESS, AND/OR DUTY TO OCCUPY (L.E., REMAIN ON THE PREMISES
24 HOURS A DAY, EVERY DAY DURING THE TERM OF THE AGREEMENT) THE
RESTAURANT BUILDING AND/OR USE OTHER PORTIONS OF THE OASIS PROPERTY.
(STIP. EX. 1, WENDY'S 0/A, PARAS. 2, 6(&), 6(B); STIP. EX. 5, MCDONALD'S 0/4,

PARAS. 2, 6(&), 6(B); STIP. EX. 12, HOWARD JOHNSON'S 0/A, PARAS. 2, 6(A), 6(B))



THIS REQUIREMENT OF CONSTANT OPERATION DOES NOT MERELY CONNOTE PREMISES
USE, BUT ALSO PHYSICAL RETENTION AND CONTROL.

25.  THE RESTAURANT OPERATORS ARE REQUIRED TO PROVIDE FOOD AND
RELATED SERVICES 24 HOURS OF EVERY DAY DURING THE TERM OF THE AGREEMENT.
(PARAGRAPH 6(&) OF THE RESPECTIVE OPERATING AGREEMENTS)

26. EACH RESTAURANT OPERATOR IS REQUIRED TO HAVE AN INDIVIDUAL
RESPONSIBLE FOR MAKING OPERATIONAL DECISIONS FOR THE OPERATOR ON THE
PREMISES AT ALL TIMES. (PARAGRAPH 6(B) OF THE RESPECTIVE OPERATING
AGREEMENTS)

27.  THE EXHIBITS ATTACHED TO EACH OF THE RESTAURANT OPERATOR'S
AGREEMENTS INDICATE PARKING LOTS TO BE USED BY THE OPERATORS' EMPLOYEES.
(EX. A-1).

28.  EXHIBIT A-2, ATTACHED TO EACH OF THE RESTAURANT OPERATOR'S
AGREEMENTS, INDICATES THE AREA WHERE THE OPERATOR IS RESPONSIBLE FOR
POLICING TRASH AND LITTER.

29.  EXHIBIT A-3 TO EACH OF THE RESTAURANT OPERATOR'S AGREEMENTS
INDICATES THE AREA FOR WHICH THE OPERATOR IS RESPONSIBLE FOR ICE AND SNOW
REMOVAL.

80.  THE MOBIL OPERATING AGREEMENTS SIMILARLY GRANT TO MOBIL THE
RIGHT AND PRIVILEGE TO USE, POSSESS, AND/OR DUTY TO OCCUPY (LE., REMAIN ON
THE PREMISES 24 HOURS A DAY, EVERY DAY DURING THE TERM OF THE AGREEMENT)
THE SERVICE STATION AREAS AT THE OASES AND/OR USE OTHER PORTIONS OF THE
OASIS PROPERTY. (STIP. EX. NOS. 15, 16, & 17, PARAS. 2, 6(A&) & 6(B), AND EXHIBITS
A-2, A-4, A-5, & A-7); (DEPT. PROP. FINDING NO. 46)

81. EACH OPERATING AGREEMENT SPECIFICALLY IDENTIFIES THE
COMPENSATION EACH OPERATOR IS TO PAY TO THE ITHA PURSUANT TO THE

AGREEMENT. (STIP. EX. NO. 1, WENDY'S 0/&, PARA. 9; STIP. EX. NO. 5, MCDONALD'S



0/%, PARA. 9; STIP. EX. NO. 12, HOWARD JOHNSON O/A, PARA. 9; STIP. EX. NOS. 15, 16,
& 17, MOBIL O/4&, PARA. 9)

82.  MOBIL PAYS THE ITHA BASED ON A SET AMOUNT OF CENTS PER GALLON
ON ALL MOTOR FUEL GALLONS DELIVERED TO THE THIRTEEN SERVICE STATIONS
LOCATED ON THE APPLICANT'S SEVEN OASES. (STIP. EX. NO. 15, MOBIL 0/4&, PARA. 9,
10.17 CENTS PER GALLON DELIVERED, WITH A GUARANTEED MINIMUM ANNUAL
PAYMENT OF $1,156,000.00; STIP. EX. NO. 16, MOBIL O/A, PARA. 9, 10.26 CENTS PER
GALLON DELIVERED, WITH A GUARANTEED MINIMUM ANNUAL PAYMENT OF
$2,600,000.000; STIP. EX. NO. 17, MOBIL O/A, PARA. 9, 8.21 CENTS PER GALLON
DELIVERED, WITH A GUARANTEED MINIMUM ANNUAL PAYMENT OF $1,900,000.00)

33.  EACH RESTAURANT OPERATOR PAYS EITHER A FIXED ANNUAL AMOUNT
TO THE ITHA IN MONTHLY INSTALLMENTS, OR, IF THE OPERATOR'S GROSS SALES
EXCEED & CERTAIN LEVEL, IT PAYS A& PERCENTAGE OF ITS GROSS SALES. (STIP. EX.
NO. 1, WENDY'S 0/&, PARA. 9; STIP. EX. NO. 5, MCDONALD'S 0/A, PARA. 9; STIP. EX. NO.
12, HOWARD JOHNSON'S O/, PARA. 9)

84,  WENDY'S PAYS THE ITHA A MINIMUM MONTHLY AMOUNT OF $22,483.00
FOR THE RESTAURANT, GIFT SHOP, FLORAL BOUTIQUE, AND OTHER OPERATIONS AT
THE HINSDALE OASIS. (STIP. EX. NO. 1, WENDY'S 0/A, PARAS. 9(&)(1), & (2)). IF
GROSS SALES EXCEED A& CERTAIN LEVEL, WENDY'S PAYS 9% OF ITS GROSS
RESTAURANT SALES, 15% OF ITS GROSS VENDING AND GIFT SHOP SALES, AND 10% OF
ITS GROSS SALES FROM THE FLORAL BOUTIQUE. (STIP. EX. NO. 1, WENDY'S O/A,
PARAS. 9(&)(3) & (4))

85. MCDONALD'S PAYS THE ITHA A MINIMUM MONTHLY AMOUNT OF
$20,667.00 FOR THE RESTAURANT AND GIFT SHOP OPERATIONS AT THE DES PLAINES
OASIS. (STIP. EX. NO. 5, MCDONALD'S 0/4&, PARAS. 9(&)(1) & (2)) IF ITS GROSS
SALES EXCEED A CERTAIN LEVEL, MCDONALD'S PAYS THE APPLICANT 9% OF GROSS

RESTAURANT SALES AT THE DES PLAINES OASIS, PLUS 9% OF GROSS GIFT SHOP



SALES, PLUS 9% OF GROSS VENDING MACHINE SALES. (STIP. EX. NO. 5, MCDONALD'S
0/%&, PARAS. 9(%)(8) & (4))

36. MARRIOTT PAYS THE ITHA & MINIMUM MONTHLY RENT OF $28,334.00
FOR THE RESTAURANT AND GIFT SHOP OPERATIONS AT THE LINCOLN AND O'HARE
OASES. (STIP. EX. NO. 12, HOWARD JOHNSON'S O/A, PARAS 9(A)(1) & (2)) IF THE
GROSS SALES EXCEED A CERTAIN LEVEL, MARRIOTT PAYS 9 1/4% OF GROSS
RESTAURANT, GIFT SHOP, AND VENDING MACHINE SALES AT BOTH OASES. (STIP. EX.
NO. 12, HOWARD JOHNSON'S 0/A, PARAS. 9(A)(3), (4), & (5))

37. EACH OF THE OPERATING AGREEMENTS CONTAINS A PROVISION
CONCERNING REAL ESTATE TAXES. IN THE CASE OF THE OPERATING AGREEMENTS
WITH THE RESTAURANT OPERATORS, IT IS FOUND IN PARAGRAPH 25. IN THE MOBIL
OPERATING AGREEMENTS, IT IS FOUND IN PARAGRAPH 26.

38.  THIS REAL ESTATE TAX CLAUSE READS AS FOLLOWS:

IT IS NOT PRESENTLY CONTEMPLATED BY THE PARTIES THAT
ANY OF THE PREMISES WILL BE SUBJECT TO REAL PROPERTY
TAXES OR THEIR EQUIVALENT. HOWEVER, IN THE EVENT THAT
THE PREMISES, OR ANY PART THEREOF, OR OPERATOR'S
INTEREST THEREIN, POSSESSORY OR OTHERWISE, SHALL BE
MADE SUBJECT TO ANY REAL PROPERTY TAX (OF WHATEVER
KIND AND HOWEVER DENOMINATED), THE AUTHORITY SHALL
PAY OR DISCHARGE, OR CAUSE TO BE PAID OR DISCHARGED,
SUCH TAX OR ASSESSMENT.

39. THE OPERATORS ARE RESPONSIBLE NOT ONLY TO PAY FOR ALL
UTILITIES FOR THE AREAS UNDER THEIR CONTROL, BUT ALSO ARE RESPONSIBLE FOR
CONTRACTING WITH THE ELECTRIC UTILITIES FOR THEIR ELECTRIC SERVICE. (STIP. EX.
NO. 1, WENDY'S 0/&, PARA. 8; STIP. EX. NO. 5, MCDONALD'S 0/A, PARA. 8; STIP. EX. NO.
12, HOWARD JOHNSON'S 0/&, PARA. 8; STIP. EX. NO. 15, 16, & 17, MOBIL O/&, PARA. 8)

40. THE OPERATORS ARE ALSO RESPONSIBLE TO MAINTAIN SUCH FIXED
BUILDING ITEMS &S THE PLUMBING, HVAC, DRAIN LINES, EXHAUST FANS, GLASS, ETC.

(STIP. EX. NO. 1, WENDY'S 0/&, PARA. 14(1)(2); STIP. EX. NO. 5, MCDONALD'S 0/4,



PARA. 14(1)(2); STIP. EX. NO. 12, HOWARD JOHNSON'S 0/&, PARA. 14(1)(2); STIP. EX.
NO. 15, MOBIL O/, PARA. (1)4(H)(2); STIP. EX. NO. 16, MOBIL 0/4%, PARA. 14(G)(2);
STIP. EX. NO. 17, MOBIL 0/A, PARA. 14(H)(2))

41. THE APPLICANT APPROVED THE FOLLOWING AGREEMENTS ENTERED

&) THE 11/24/84 OPERATING AGREEMENT BETWEEN WENDY'S AND
ELSON'S HOTEL SERVICES, INC. (HEREINAFTER REFERRED TO AS
THE "ELSON'S AGREEMENT") (STIP. EX. NO. 2);

B) THE 3/5/87 SUBOPERATING AGREEMENT BETWEEN WENDY'S
AND THREE NUTS, INC., (HEREINAFTER REFERRED TO AS THE
"THREE NUTS AGREEMENT"). (STIP. EX. NO. 3).

C) THE 3/12/87 SUBOPERATING AGREEMENT BETWEEN WENDY'S

AND KERNEL COBB'S CORNERY (HEREINAFTER REFERRED TO AS
THE "KERNEL'S AGREEMENT") (STIP. EX. NO. 4).

42, PARAGRAPH 12 OF THE ELSON'S AGREEMENT (STIP. EX. NO. 2)

PROVIDES AS FOLLOWS:

SURRENDER OF PREMISES

ELSON'S AGREES TO DELIVER UP AND SURRENDER TO WENDY'S
POSSESSION OF THE PREMISES UPON TERMINATION OF THIS
AGREEMENT, IN AS GOOD CONDITION AND REPAIR AS THE SAME SHALL
BE AT THE COMMENCEMENT OF THE TERM OR MAY HAVE BEEN PUT BY
WENDY'S DURING THE CONTINUANCE THEREOF, ORDINARY WEAR AND
TEAR EXCEPTED. NOTHING HEREIN SHALL BE CONSTRUED AS
RELIEVING SUBOPERATOR OF ANY OF ITS MAINTENANCE, REPAIR OR
REPLACEMENT OBLIGATIONS UNDER THIS AGREEMENT.

43. UNDER PARAGRAPH 8 OF THE ELSON'S AGREEMENT, WENDY'S
ADDITIONALLY GRANTS TO ELSON'S, "ITS AGENTS, EMPLOYEES, CUSTOMERS AND
INVITEES," THE RIGHT TO USE THE COMMON AREAS OF THE HINSDALE OASIS, WHICH

AREAS INCLUDED:

..THE WALKWAYS, HALLWAYS, ENTRANCEWAYS, INTERIOR WALLS AND
WINDOWS, PASSAGEWAYS, CONCOURSES, SERVICE CORRIDORS,
LOADING PLATFORMS AND TRUCK DOCKS, ELEVATORS, ESCALATORS,
RAMPS AND STAIRS NOT CONTAINED WITHIN THE PREMISES,
DIRECTORY SIGNS AND EQUIPMENT AND INFORMATION AND TELEPHONE



BOOTHS, PUBLIC AND COMMON WASHROOMS AND SERVICE AREAS,
LOUNGES AND SHELTERS AND ANY OTHER FACILITIES AVAILABLE FOR
COMMON USE, ALL AS THEY MAY FROM TIME TO TIME EXIST AT THE
COMMENCEMENT OF THE TERM THEREOF, AND AS SHALL BE
AVAILABLE TO ALL THE USERS OF SPACE IN THE OASIS AND THEIR
EMPLOYEES, AGENTS, CUSTOMERS, LICENSEES AND INVITEES.

44, PARAGRAPH 3 OF THE THREE NUTS AGREEMENT (STIP. EX. NO. 3)

PROVIDES, IN PART, AS FOLLOWS:

COMMENCEMENT DATE

..UPON THE EFFECTIVE DATE OF THIS AGREEMENT,
SUBOPERATOR (THREE NUTS) SHALL HAVE POSSESSION OF THE
PREMISES IN ORDER TO BEGIN SUCH IMPROVEMENTS.

45. PARAGRAPH 15 OF THE THREE NUTS AGREEMENT PROVIDES AS

FOLLOWS:

SURRENDER OF PREMISES

SUBOPERATOR (THREE NUTS) AGREES TO DELIVER UP AND
SURRENDER TO WENDY'S POSSESSION OF THE PREMISES UPON
TERMINATION OF THIS AGREEMENT, IN AS GOOD CONDITION AND
REPAIR AS THE SAME SHALL BE AT THE EFFECTIVE DATE OF THE
TERM, ORDINARY WEAR AND TEAR EXCEPTED. NOTHING HEREIN
SHALL BE CONSTRUED AS RELIEVING SUBOPERATOR OF ANY OF ITS
MAINTENANCE, REPAIR OR REPLACEMENT OBLIGATIONS UNDER THIS
AGREEMENT.

46. PURSUANT TO PARAGRAPH 12 OF THE THREE NUTS AGREEMENT,
WENDY'S ADDITIONALLY GRANTS TO THREE NUTS, "ITS AGENTS, EMPLOYEES,
CUSTOMERS AND INVITEES", THE RIGHT TO USE THE COMMON AREAS OF THE HINSDALE
OASIS (WHICH AREAS ARE DESCRIBED BELOW), FOR WHICH RIGHT THREE NUTS PAID

..THE WALKWAYS, HALLWAYS, ENTRANCEWAYS, INTERIOR WALLS AND
WINDOWS, PASSAGEWAYS, CONCOURSES, SERVICE CORRIDORS,
LOADING PLATFORMS AND TRUCK DOCKS, ELEVATORS, ESCALATORS,
RAMPS AND STAIRS NOT CONTAINED WITHIN THE PREMISES,
DIRECTORY SIGNS AND EQUIPMENT AND INFORMATION AND TELEPHONE
BOOTHS, PUBLIC AND COMMON WASHROOMS AND SERVICE AREAS,
LOUNGES AND SHELTERS AND ANY OTHER FACILITIES AVAILABLE FOR
COMMON USE, ALL AS THEY MAY FROM TIME TO TIME EXIST AT THE
COMMENCEMENT OF THE TERM THEREOF, AND AS SHALL BE



AVAILABLE TO ALL THE USERS OF SPACE IN THE OASIS AND THEIR
EMPLOYEES, AGENTS, CUSTOMERS, LICENSEES AND INVITEES.
SUBOPERATOR SHALL PAY TO WENDY'S DURING THE TERM OF THIS
AGREEMENT THE SUM OF TEN THOUSAND DOLLARS PER OPERATING
YEAR AS SUBOPERATOR'S SHARE OF WENDY'S COST OF MAINTAINING
AND OPERATING THE COMMON AREAS (THE 'CAM' CHARGE).

47. PARAGRAPH 3 OF THE KERNEL'S AGREEMENT (STIP. EX. NO. 4)

PROVIDES, IN PART, AS FOLLOWS:

COMMENCEMENT DATE

..UPON THE EFFECTIVE DATE OF THIS AGREEMENT,
SUBOPERATOR (KERNEL'S) SHALL HAVE POSSESSION OF THE
PREMISES IN ORDER TO BEGIN SUCH IMPROVEMENTS.

48. PARAGRAPH 15 OF THE KERNEL'S AGREEMENT PROVIDES AS FOLLOWS:

SURRENDER OF PREMISES

SUBOPERATOR (KERNEL'S) AGREES TO DELIVER UP AND
SURRENDER TO WENDY'S POSSESSION OF THE PREMISES UPON
TERMINATION OF THIS AGREEMENT, IN AS GOOD CONDITION AND
REPAIR AS THE SAME SHALL BE AT THE EFFECTIVE DATE OF THE
TERM, ORDINARY WEAR AND TEAR EXCEPTED. NOTHING HEREIN
SHALL BE CONSTRUED AS RELIEVING SUBOPERATOR OF ANY OF ITS
MAINTENANCE, REPAIR OR REPLACEMENT OBLIGATIONS UNDER THIS
AGREEMENT.

49. PURSUANT TO PARAGRAPH 12 OF THE KERNEL'S AGREEMENT, WENDY'S
ADDITIONALLY GRANTS TO KERNEL'S, "ITS AGENTS, EMPLOYEES, CUSTOMERS AND
INVITEES", THE RIGHT TO USE THE COMMON AREAS OF THE HINSDALE OASIS (WHICH

AREAS ARE DESCRIBED BELOW), FOR WHICH KERNEL'S PAID WENDY'S.

..THE WALKWAYS, HALLWAYS, ENTRANCEWAYS, INTERIOR WALLS AND
WINDOWS, PASSAGEWAYS, CONCOURSES, SERVICE CORRIDORS,
LOADING PLATFORMS AND TRUCK DOCKS, ELEVATORS, ESCALATORS,
RAMPS AND STAIRS NOT CONTAINED WITHIN THE PREMISES,
DIRECTORY SIGNS AND EQUIPMENT AND INFORMATION AND TELEPHONE
BOOTHS, PUBLIC AND COMMON WASHROOMS AND SERVICE AREAS,
LOUNGES AND SHELTERS AND ANY OTHER FACILITIES AVAILABLE FOR
COMMON USE, ALL AS THEY MAY FROM TIME TO TIME EXIST AT THE
COMMENCEMENT OF THE TERM THEREOF, AND AS SHALL BE
AVAILABLE TO ALL THE USERS OF SPACE IN THE OASIS AND THEIR
EMPLOYEES, AGENTS, CUSTOMERS, LICENSEES AND INVITEES.
SUBOPERATOR SHALL PAY TO WENDY'S DURING THE TERM OF THIS



AGREEMENT THE SUM OF TEN THOUSAND DOLLARS PER OPERATING
YEAR AS SUBOPERATOR'S SHARE OF WENDY'S COST OF MAINTAINING
AND OPERATING THE COMMON AREAS (THE 'CAM' CHARGE).

50. WITH THE APPROVAL OF EACH OF THE AGREEMENTS FOR ELSON'S,
THREE NUTS', AND KERNEL'S, THE ITHA RATIFIED THAT IT GRANTED TO WENDY'S,
PURSUANT TO WENDY'S OPERATING AGREEMENT, THE RIGHT TO TRANSFER WITH THE
ITHA'S APPROVAL, WENDY'S RIGHT AND PRIVILEGE TO USE, POSSESS, OCCUPY, AND
CONTROL THE APPLICANT'S EXEMPT LAND AND FACILITIES LOCATED ON THE HINSDALE
OASIS.

51. THE ITHA APPROVED & TRANSACTION BETWEEN HOWARD JOHNSON'S
AND MARRIOTT CORPORATION, WHEREIN MARRIOTT TOOK HOWARD JOHNSON'S PLACE
&S THE OPERATOR OF THE LINCOLN AND O'HARE OASES RESTAURANT AREAS. (DEPT.
EX. NO. 29, APPLICANT'S RESPONSE TO REQUEST TO ADMIT. NOS. 35 & 36)

52. CONCERNING THE DES PLAINES OASIS DURING THE APPLICABLE PERIOD,
MCDONALD'S ASSIGNED ITS INTEREST PURSUANT TO ITS OPERATING AGREEMENT TO
MARILYN AND RALPH WRIGHT, ITS FRANCHISEES AT SAID OASIS. THE ITHA HAD
CONSENTED TO THIS ASSIGNMENT ViA AMENDMENT NO. 1 TO THE MCDONALD'S
OPERATING AGREEMENT. (STIP. EX. NO. 7)

53. THE TERM OF THE MCDONALD'S OPERATING AGREEMENT WAS FROM
SEPTEMBER 21, 1984 TO SEPTEMBER 20, 1994. (STIP. EX. NO. 5). THE TERM OF
AMENDMENT NO. 1 WAS FROM MARCH 12, 1987 TO SEPTEMBER 20, 1994. (STIP. EX.
NO. 7)

54. PRIOR TO THE MCDONALD'S AMENDMENT, MCDONALD'S OF ILLINOIS, AN
ENTITY DISTINCT FROM MCDONALD'S, OCCUPIED THE RESTAURANT AREA LOCATED ON
THE DES PLAINES OASIS, AND OPERATED THE RESTAURANT PURSUANT TO THE
MCDONALD'S OPERATING AGREEMENT. (STIP. EX. NO. 8, BILL OF SALE AND

ASSIGNMENT FROM MCDONALD'S OF ILLINOIS TO THE WRIGHTS)



55. THE AGREEMENTS BETWEEN MCDONALD'S AND ITS FRANCHISEES WERE
NEVER SUBMITTED TO THE ITHA. (TR. P. 197)

56. THREE OUT OF THE FOUR OPERATORS IN THESE MATTERS ACTUALLY
ASSIGNED ALL, OR PART OF, THEIR INTEREST IN THE POSSESSION, CONTROL, USE, AND
OCCUPANCY OF THE RESPECTIVE OASES TO OTHERS WITH, OR WITHOUT, THE
APPROVAL OF THE ITHA.

57. THE OPERATING AGREEMENTS GIVE THE ITHA THE RIGHT TO APPROVE
& NUMBER OF THE OPERATOR'S ACTIVITIES, WHILE THEY ARE CONDUCTING THEIR
BUSINESS ON THE ITHA'S LAND. MANY OF THESE RIGHTS OF APPROVAL CONCERN THE
ITHA'S EXERCISE OF ITS STATUTORY DUTY TO PROTECT THE WELFARE OF PERSONS
TRAVELING ON THE TOLL HIGHWAYS. (605 1Lcs 10/1)

58. THE ITHA HAS THE RIGHT TO APPROVE THE INSTALLATION OF THE
OPERATOR'S SIGNS. (TR.PP.115 & 116)

59. THE ITHA HAS THE RIGHT TO APPROVE THE OPERATOR'S MENU, AND
THE PRICES AN OPERATOR MAY CHARGE FOR ITEMS. (TR.P.117)

60. THE ITHA HAS THE RIGHT TO CONTROL AN OPERATOR'S HOURS OF
OPERATION. (TR.P.118)

61.  THE ITHA DEEMED THAT THE AREAS WITHIN AN OPERATOR'S CONTROL
INCLUDE THE RESTAURANT AREA, THE BASEMENT AREA, THE FOOD STORAGE AREA,
THE KITCHEN, THE DUMPSTER ARE#A, THE EXTERIOR AREA, THE RESTROOM AREAS,
AND GENERALLY ANY AREA USED BY THE PUBLIC. (TR. P. 84)

62. EACH OPERATING AGREEMENT HAS & PROVISION WHICH STATES:

CONCURRENT USE

AUTHORITY RESERVES THE RIGHT, AT ITS SOLE DISCRETION, TO USE
ANY PORTION OF ANY RESTAURANT [OR SERVICE STATION] BUILDING
NOT REGULARLY USED BY OPERATOR FOR ANY PURPOSE WHICH
AUTHORITY DEEMS TO BE IN THE PUBLIC INTEREST, SO LONG &S USE
DOES NOT INTERFERE WITH OR COMPETE WITH THE OPERATOR'S
APPROVED OPERATIONS. (STIP. EX. NO. 1, WENDY'S 0/A, PARA. 29;



STIP. EX. NO. 5, MCDONALD'S 0/4, PARA. 29; STIP. EX. NO. 12, HOWARD
JOHNSON'S 0/%&, PARA. 29; STIP. EX. NOS. 15, 16 & 17, MOBIL 0/4,
PARA. 30) (DEPT. PROP. FINDING NO. 78)

63. THE CONCURRENT USE PROVISION OF EACH OPERATING AGREEMENT
CONTRACTUALLY LIMITS THE ITHA'S ABILITY TO USE THE RESTAURANT OR SERVICE
STATION BUILDINGS LOCATED ON THE RESPECTIVE OASES. PURSUANT TO THAT
PROVISION, THE ITHA AGREES TO LIMIT ITS USE OF THE BUILDINGS TO THOSE PORTIONS
NOT REGULARLY USED BY THE OPERATORS AND THEN, ONLY IF IT'S USE DOES NOT
INTERFERE OR COMPETE WITH THE OPERATOR'S BUSINESS. ID.

64.  THE ITHA IS NOT AUTHORIZED BY STATUTE TO CONDUCT BUSINESS AS &
RESTAURANT OR AS A& SERVICE STATION. 605 1Lcs 10/8. RATHER, THE APPLICANT IS
AUTHORIZED BY STATUTE TO CONTRACT WITH OTHERS TO PROVIDE THOSE SERVICES.
(STIP. EX. NO. 60, PARA. 11)

65.  WHAT THE APPLICANT HAS TO OFFER TO THE OPERATORS IN THESE
CONSOLIDATED MATTERS IS THE LAND, BUILDINGS, STRUCTURES, AND OTHER
IMPROVEMENTS LOCATED ON THE RESPECTIVE OASES, AND ALL RIGHTS AND
PRIVILEGES PERTAINING THERETO. SEE 35 1Lcs 205/1 (DEFINITION OF PROPERTY;
REAL PROPERTY; REAL ESTATE; LAND; TRACT; LOT). IN THE COLLECTIVE OPERATING
AGREEMENTS, THE APPLICANT HAS GRANTED TO THE OPERATORS, FOR & TERM OF
YEARS, SOME OF THE RIGHTS THE APPLICANT OWNS, NAMELY, THE RIGHTS TO USE,
POSSESS, AND OCCUPY THE LAND, BUILDINGS, STRUCTURES AND IMPROVEMENTS
LOCATED ON THE EXEMPT OASES PARCELS, AND THE RIGHT TO TRANSFER SUCH
RIGHTS TO OTHERS, WITH THE APPLICANT'S CONSENT. (DEPT. PROP. FINDING NO. 85)

66. MCDONALD'S HAS ENTERED INTO LEASES IN CERTAIN SITUATIONS,
WHEREIN THE LANDLORD HAS CONTROL OF THE SIZE AND USE OF SIGNS FOR
AESTHETIC OR ZONING REASONS. (TR. P. 215). MCDONALD'S LEASES MAY INCLUDE A&
PROVISION LIKE PARAGRAPH 14(F) OF THE OPERATING AGREEMENT, CONCERNING

GARBAGE REMOVAL, AND/OR A PROVISION LIKE PARAGRAPH 16 OF THE OPERATING



AGREEMENT, CONCERNING MAKING BOOKS AND RECORDS AVAILABLE WHERE THE
RENT IS CALCULATED ON & PERCENTAGE OF SALES BASIS. (TR. P. 216)

67. THE OPERATING AGREEMENTS AT ISSUE TRANSFERRED THE
POSSESSION, OCCUPANCY AND USE OF A& DEFINED AREA OF REAL PROPERTY AND THE
BUILDINGS THEREON, FOR A DEFINED TERM IN EXCHANGE FOR WHICH THE OPERATORS
PAID A GUARANTEED SUM PLUS A& PERCENTAGE OF SALES AS RENT.

68. THE OPERATING AGREEMENTS WERE NOT TRANSFERS OF THE
POSSESSION, OCCUPANCY, AND USE OF PROPERTY EXCLUSIVELY TO A& SPECIFIC
ENTITY, BUT WERE ASSIGNABLE WITH THE CONSENT OF THE APPLICANT. THREE OF
THE FOUR OPERATING AGREEMENTS WERE IN FACT ASSIGNED.

69. THE DEPARTMENT BECAME AWARE THAT THE OPERATORS HAD
ASSIGNED SOME, OR ALL, OF THEIR RIGHTS PURSUANT TO THE OPERATING
AGREEMENTS AS & RESULT OF THREE OF THE INVESTIGATION REPORTS FILED BY THE
COOK COUNTY BOARD OF APPEALS' FIELD INVESTIGATORS (DEPT. GRP. EX. 12, ITEM
12.8 (HINSDALE OASIS, 1990); DEPT. GRP. EX. 13, ITEM 13.8 (ABRAHAM LINCOLN
0ASIS, 1990); AND DEPT. GRP. EX. 22, ITEM 22.7 (HINSDALE OASIS, 1992))

70. PURSUANT TO ORDERS ISSUED IN THESE MATTERS ON DECEMBER 5,
1994, AND AGAIN ON DECEMBER 22, 1994, THE ITHA PRODUCED COPIES OF ALL
AGREEMENTS CONCERNING THE OCCUPANCY OF THESE PARCELS BY ANY INDIVIDUAL,
PARTNERSHIP, OR CORPORATION, OTHER THAN THE OPERATORS, DURING THE 1988
THROUGH 1992 ASSESSMENT YEARS.

71. ALL OF THE OPERATORS AND SUBOPERATORS ARE FOR-PROFIT
ENTITIES, AND THE OPERATING AGREEMENTS AND SUBOPERATING AGREEMENTS
CONTEMPLATE THAT THOSE ENTITIES WILL MAKE & PROFIT.

72. THE OPERATING AGREEMENTS IN THIS CASE CONTAIN DEFINITE

AGREEMENTS AS TO THE EXTENT AND BOUNDS OF THE PROPERTIES IN QUESTION.



73.  THE OPERATING AGREEMENTS SPECIFY A DEFINITE TERM, AND CONTAIN
& SPECIFIC TERMINATION DATE.

T4. EACH OF THE OPERATING AGREEMENTS CONTAIN A DEFINITE RENTAL
AMOUNT AND METHOD OF PAYMENT.

75. THE OPERATING AGREEMENTS TRANSFER THE USE, OCCUPANCY, AND
CONTROL OF THE BUILDINGS AND IMPROVEMENTS LOCATED ON THESE EXEMPT OASIS

PARCELS AND THE RIGHT TO ASSIGN SAID RIGHTS TO OTHERS.

CONCLUSIONS OF LAW:

ARTICLE IX; SECTION 6, OF THE ILLINOIS CONSTITUTION OF 1970 PROVIDES, IN

PART, AS FOLLOWS:

THE GENERAL ASSEMBLY BY LAW MAY EXEMPT FROM TAXATION ONLY
THE PROPERTY OF THE STATE, UNITS OF LOCAL GOVERNMENT AND
SCHOOL DISTRICTS AND PROPERTY USED EXCLUSIVELY FOR
AGRICULTURAL AND HORTICULTURAL SOCIETIES, AND FOR SCHOOL,
RELIGIOUS, CEMETERY AND CHARITABLE PURPOSES.

605 1Lcs 10/22 (FORMERLY ILL. REV. STAT. CH. 121, PARA. 100-22),

PROVIDES AS FOLLOWS:

ALL PROPERTY BELONGING TO THE AUTHORITY, AND THE TOLL
HIGHWAYS, SHALL BE EXEMPT FROM TAXATION. HOWEVER, SUCH PART
OF THAT PROPERTY AS HAS HERETOFORE BEEN OR SHALL HEREAFTER
BE LEASED BY THE AUTHORITY TO & PRIVATE INDIVIDUAL,
ASSOCIATION OR CORPORATION FOR & USE WHICH IS NOT EXEMPTED
FROM TAXATION UNDER SECTION 19 OF THE REVENUE ACT OF 1939, IS
SUBJECT TO TAXATION AS PROVIDED IN SECTION 26 OF THE REVENUE
ACT OF 1939, REGARDLESS OF ANY PROVISION IN SUCH A LEASE TO THE
CONTRARY.

THE LANGUAGE OF THE FOREGOING PROVISION OF THE TOLL HIGHWAY ACT
REMAINED UNCHANGED DURING THE 1988 THROUGH 1992 ASSESSMENT YEARS.
35 ILCs 205/26 (FORMERLY ILL. REV. STAT., CH. 120, PARA. 507), PROVIDES

AS FOLLOWS:

EXCEPT AS PROVIDED IN SECTION 19.5 OF THIS ACT, WHEN REAL
ESTATE WHICH IS EXEMPT FROM TAXATION IS LEASED TO ANOTHER



WHOSE PROPERTY IS NOT EXEMPT, AND THE LEASING OF WHICH DOES
NOT MAKE THE REAL ESTATE TAXABLE, THE LEASEHOLD ESTATE AND
THE APPURTENANCES SHALL BE LISTED &S THE PROPERTY OF THE
LESSEE THEREOF, OR HIS ASSIGNEE, AS REAL ESTATE.

THE LANGUAGE OF THE FOREGOING PROVISION OF THE REVENUE ACT OF 1939,
REMAINED UNCHANGED DURING THE 1988 THROUGH 1992 ASSESSMENT YEARS.
35 1Lcs 205/19.5 (FORMERLY ILL. REV. STAT., CH. 120, PARA. 500.5),

PROVIDES AS FOLLOWS:
ALL PROPERTY OF EVERY KIND BELONGING TO THE STATE OF ILLINOIS.

HOWEVER, THE STATE AGENCY HOLDING TITLE SHALL FILE THE
CERTIFICATE OF OWNERSHIP AND USE REQUIRED BY SECTION 19 OF THIS
ACT, TOGETHER WITH A COPY OF ANY WRITTEN LEASE OR AGREEMENT
WITH RESPECT TO PARCELS OF LAND OF 1 ACRE OR MORE IN EFFECT ON
MARCH 30 OF THE ASSESSMENT YEAR, OR, IF NONE, AN EXPLANATION
OF THE TERMS OF ANY ORAL AGREEMENT UNDER WHICH THE PROPERTY
IS LEASED, SUBLEASED OR RENTED IN PARCELS OF 1 OR MORE ACRES.

SUCH PROPERTY SHALL BE ASSESSED TO THE LESSEE AND THE TAXES
THEREON EXTENDED AND BILLED TO THE LESSEE, AND COLLECTED IN
THE SAME MANNER &S PROPERTY WHICH IS NOT EXEMPT, AND THE
LESSEE SHALL BE LIABLE FOR SUCH AMOUNT AND NO LIEN SHALL
ATTACH TO THE PROPERTY TO THE STATE. FOR THE PURPOSES OF THIS
SECTION, LEASES SHALL INCLUDE LICENSES, FRANCHISES, OPERATING
AGREEMENTS AND OTHER ARRANGEMENTS UNDER WHICH PRIVATE
INDIVIDUALS, ASSOCIATIONS OR CORPORATIONS ARE GRANTED THE
RIGHT TO USE PROPERTY OF THE ILLINOIS STATE TOLL HIGHWAY
AUTHORITY AND SHALL INCLUDE ALL SUCH PROPERTY WITHOUT
REGARD TO THE SIZE OF THE LEASED PARCEL.

* % %

THIS AMENDATORY ACT OF 1989 IS & CLARIFICATION OF EXISTING LAW
AND SHALL NOT BE CONSIDERED AS & CHANGE IN THE LAW.

THE UNDERLINED PORTION OF THE FOREGOING PROVISION OF THE REVENUE ACT
WAS ADDED BY PUBLIC ACT 86-413, WHICH BECAME EFFECTIVE JANUARY 1, 1990.
OTHERWISE, THE LANGUAGE OF THIS PROVISION REMAINED UNCHANGED DURING THE
1988 THROUGH 1992 ASSESSMENT YEARS.

THE FOREGOING CITATIONS FROM THE TOLL HIGHWAY ACT AND THE REVENUE

ACT MAKE IT MANIFEST THAT THE GENERAL ASSEMBLY, PURSUANT TO ITS



AUTHORITY UNDER ARTICLE IX, SECTION 6, OF THE ILLINOIS CONSTITUTION OF 1970,

INTENDS TO EXEMPT THE PROPERTY OWNED BY THE APPLICANT, BUT TO TAX THE
INTERESTS OF THE FOR-PROFIT OPERATORS PROVIDING FOOD AND FUEL SERVICES TO
THE MEMBERS OF THE TRAVELING PUBLIC USING THE TOLL HIGHWAY SYSTEM.

IT IS WELL SETTLED IN ILLINOIS, THAT WHEN & STATUTE PURPORTS TO GRANT
AN EXEMPTION FROM TAXATION, THE FUNDAMENTAL RULE OF CONSTRUCTION IS THAT
& TAX EXEMPTION PROVISION IS TO BE CONSTRUED STRICTLY AGAINST THE ONE WHO

ASSERTS THE CLAIM OF EXEMPTION. INTERNATIONAL COLLEGE OF SURGEONS V.

BRENZA, 8 ILL.2D 141 (1956); MILWARD V. PASCHEN, 16 ILL.2D 302 (1959); COOK

COUNTY COLLECTOR V. NATIONAL COLLEGE OF EDUCATION, 41 ILL.APP.3D 633 (1ST

DIST. 1976). WHENEVER DOUBT ARISES, IT IS TO BE RESOLVED AGAINST EXEMPTION,

AND IN FAVOR OF TAXATION. PEOPLE EX REL. GOODMAN V. UNIVERSITY OF ILLINOIS

FOUNDATION, 388 ILL. 363 (1944); PEOPLE EX REL. LLOYD V. UNIVERSITY OF ILLINOIS,

357 ILL. 369 (1934). FINALLY, IN ASCERTAINING WHETHER OR NOT & PROPERTY IS
STATUTORILY TAX EXEMPT, THE BURDEN OF ESTABLISHING THE RIGHT TO THE

EXEMPTION IS ON THE ONE WHO CLAIMS THE EXEMPTION. MACMURRAY COLLEGE V.

WRIGHT, 38 ILL.2D 272 (1967); GIRL SCOUTS OF DUPAGE COUNTY COUNCIL, INC. V.

DEPARTMENT OF REVENUE, 189 ILL.APP.3D 858 (2ND DIST. 1989); BOARD OF

CERTIFIED SAFETY PROFESSIONALS V. JOHNSON, 112 ILL.2D 542 (1986).

CONSEQUENTLY, THE COURTS HAVE MADE IT CLEAR THAT THE BURDEN OF
PROOF THAT REAL PROPERTY, OR AN INTEREST THEREIN, QUALIFIES FOR EXEMPTION
IS ON, AND REMAINS IN, THE PARTY SEEKING THE EXEMPTION.

BASED ON THE ESTABLISHED FACTS OF THIS CASE, I CONCLUDE AS A& MATTER
OF LAW, THAT THE APPLICANT OWNED THE SUBJECT PARCELS AND THE BUILDINGS
AND PARKING LOTS LOCATED THEREON, DURING THE 1988 THROUGH 1992
ASSESSMENT YEARS. HOWEVER, AS NOTED ABOVE, SECTION 19.5 OF THE REVENUE

ACT PERMITS, IN CERTAIN INSTANCES, THE ASSESSMENT OF PROPERTY



NOTWITHSTANDING ITS OWNERSHIP BY THE STATE. 35 i1Lcs 205/19.5. AT ALL
PERTINENT TIMES, THE STATUTE CLEARLY MANDATED THAT STATE PROPERTY
LEASED TO CERTAIN ENTITIES "SHALL BE ASSESSED TO THE LESSEE AND THE TAX
THEREON EXTENDED AND BILLED TO THE LESSEE..." ID. THE STATUTE FURTHER
DEFINES LEASES AS INCLUDING "LICENSES, FRANCHISES, OPERATING AGREEMENTS
AND OTHER ARRANGEMENTS UNDER WHICH PRIVATE INDIVIDUALS, ASSOCIATIONS OR

CORPORATIONS ARE GRANTED THE RIGHT TO USE PROPERTY OF THE ILLINOIS STATE

TOLL HIGHWAY...." ID. (EMPHASIS ADDED)

THE DETERMINATION OF WHETHER CONTRACTUAL AGREEMENTS SUCH &S THE
OPERATING AGREEMENTS ARE LEASES OR LICENSES, IS MADE NOT FROM THE
LANGUAGE USED IN THE DOCUMENTS, BUT FROM THE LEGAL EFFECT OF THEIR

PROVISIONS. JACKSON PARK YACHT CLUB V. DEPARTMENT OF LOCAL GOVERNMENT

AFFAIRS, 93 ILL.APP.3D 542 (1ST DIST. 1981); IN RE APPLICATION OF ROSEWELL V.

THE CITY OF CHICAGO, 69 ILL.APP.3D 996 (1ST DIST. 1979); STEVENS V. ROSEWELL,

170 ILL.APP.3D 58 (1ST DIST. 1988).

THE ESSENTIAL ELEMENTS OF A& LEASE INCLUDE: A DEFINITE AGREEMENT AS
TO THE EXTENT AND BOUNDS OF THE PROPERTY; A DEFINITE AND AGREED TERM; AND
& DEFINITE AND AGREED RENTAL PRICE AND MANNER OF PAYMENT. PEOPLE V.

CHICAGO METRO CAR RENTALS, INC., 72 ILL.APP.3D 628 (1ST DIST. 1979); STEVENS V.

ROSEWELL, 170 ILL.APP.3D 58 (1ST DIST. 1988); JACKSON PARK YACHT CLUB V.

DEPARTMENT OF LOCAL GOVERNMENT AFFAIRS, 93 ILL.APP.3D 542 (1ST DIST. 1981).

THE BOUNDARIES OF EACH OASIS OVER WHICH THE OPERATORS HAVE CONTROL
ARE SPECIFICALLY IDENTIFIED IN THE EXHIBITS ATTACHED TO THE OPERATING
AGREEMENTS AS SET FORTH IN MY FINDINGS OF FACT. IN ADDITION, THE STIPULATION
OF FACTS CONTAIN THE APPLICANT'S OWN CALCULATIONS OF THE AREA CONTAINED IN
EACH OASIS. CONSEQUENTLY, I CONCLUDE THAT EACH OF THE OPERATING

AGREEMENTS AT ISSUE INCLUDE A4 DEFINITE AGREEMENT AS TO THE EXTENT AND



BOUNDS OF THE PROPERTY. EACH OF THE OPERATING AGREEMENTS ALSO INCLUDES
AN AGREED RENTAL PRICE AND METHOD OF PAYMENT, WHICH IN THE CASE OF THE
RESTAURANT OPERATORS I HAVE FOUND CONSISTS OF & FIXED ANNUAL AMOUNT
PAYABLE IN MONTHLY INSTALLMENT OR IF THE OPERATOR'S GROSS SALES EXCEED &
CERTAIN AMOUNT, A PERCENTAGE OF GROSS SALES. IN THE CASE OF MOBIL THE
AGREED RENTAL PRICE I HAVE FOUND CONSISTS OF A& NET AMOUNT OF CENTS PER
GALLON ON ALL MOTOR FUEL GALLONS DELIVERED TO EACH SERVICE STATIONS AT
EACH OF THE OASES, WITH A& GUARANTEED ANNUAL MINIMUM PAYMENT.

FURTHER, A& LICENSE IS NOT ASSIGNABLE, AND MERELY GIVES ANOTHER THE
RIGHT TO USE A& PREMISES FOR A SPECIFIC PURPOSE, WHILE THE OWNER RETAINS

POSSESSION AND CONTROL. JACKSON PARK YACHT CLUB V. DEPARTMENT OF LOCAL

GOVERNMENT AFFAIRS, 93 ILL.APP.3D 542 (1ST DIST. 1981); STEVENS V. ROSEWELL,

170 ILL. APP.3D 58 (1ST DIST. 1988); IN RE APPLICATION OF ROSEWELL V. THE CITY OF

CHICAGO, 69 ILL.APP.3D 996 (1ST DIST. 1979). IN CONTRAST, THE OPERATING
AGREEMENTS WHICH ARE THE SUBJECT OF THIS PROCEEDING ARE NOT ONLY
ASSIGNABLE BUT WERE, IN FACT, ASSIGNED IN WHOLE, OR IN PART, BY THE
OPERATORS. EXCEPT FOR ONE INSTANCE, EACH ASSIGNMENT WAS MADE WITH THE
EXPRESSED CONSENT OF THE ITHA. IN THE ONE SITUATION WHERE MARRIOTT TOOK
OVER THE DUTIES, RESPONSIBILITIES AND RIGHTS OF HOWARD JOHNSON'S, THE ITHA
RATIFIED AND CONSENTED TO THE ASSIGNMENT BY POSING NO OBJECTION THERETO
AFTER IT BECAME AWARE OF THE FACT OF THE ASSIGNMENT.

WHILE IT IS ADMITTED THAT THE DEPARTMENT HAS PREVIOUSLY DETERMINED
THAT VARIOUS OF THESE OPERATING AGREEMENTS WERE LICENSES AND NOT

LEASES,?IT IS ONLY IN THESE CONSOLIDATED CASES, PURSUANT TO THE COOK COUNTY

I TAKE OFFICIAL NOTICE OF THE FACT THAT IN ADDITION TO THE 1988 COOK COUNTY CASE
CONCERNING THESE SAME OASES, THE DEPARTMENT HAS ISSUED DECISIONS CONCERNING
OTHER CASES OF THE APPLICANT. ONE OF THOSE CASES CONCERNED THE LAKE FOREST OASIS
IN LAKE COUNTY. (DOCKET NO. 85-49-111) & SECOND CASE CONCERNED THE DEKALB OASIS IN
DEKALB COUNTY. (DOCKET NUMBERS 85-19-20 AND -21) THE THIRD CASE INVOLVED THE



BOARD OF APPEALS' FIELD INVESTIGATOR'S REPORTS FOR 1990 AND 1992, AND THE
ORDERS OF ALJ DATED DECEMBER 5, 1994 AND AGAIN ON DECEMBER 22, 1994,
ORDERING THE ITHA TO PRODUCE ALL ASSIGNMENTS AND SUBAGREEMENTS THAT IT
BECAME CLEAR THAT THESE OPERATING AGREEMENTS ARE NOT ONLY ASSIGNABLE
BUT WERE IN FACT ASSIGNED.

IN ADDITION, IT SHOULD BE POINTED OUT THAT BECAUSE AN ACTION FOR
TAXES FOR ONE YEAR IS NOT IDENTICAL TO & CAUSE OF ACTION FOR TAXES IN
SUBSEQUENT YEARS, & DECISION ADJUDICATING TAX STATUS FOR A& PARTICULAR
YEAR IS NOT RES JUDICATA AS TO THE STATUS OF PROPERTY IN LATER YEARS.

TURNVEREIN LINCOLN V. PASCHEN, 20 ILL. 2D 229 (1960); HOPEDALE MEDICAL

FOUNDATION V. COLLECTOR, 59 ILL. APP. 3D 816 (3RD DIST. 1978); JACKSON PARK

YACHT CLUB V. DEPARTMENT OF LOCAL GOVERNMENT AFFAIRS, 93 ILL. APP. 3D 542

(1ST DIST. 1981). CONSEQUENTLY, THE PREVIOUS DECISIONS BY THE DEPARTMENT
CONCERNING THESE OPERATING AGREEMENTS ARE NOT CONTROLLING IN THIS
MATTER.

THE ITHA AND WENDY'S, IN THEIR JOINT BRIEF, PLACE SUBSTANTIAL RELIANCE

ON THE CASE, IN RE APPLICATION OF ROSEWELL, SUPRA. HOWEVER, THAT CASE IS

DISTINGUISHABLE FROM THESE CONSOLIDATED PROCEEDINGS ON ITS FACTS. FIRST,
WHILE THE CITY WAS LEGALLY AUTHORIZED TO OPERATE GARAGES, THE ITHA IS NOT

AUTHORIZED TO OPERATE RESTAURANTS AND/OR SERVICE STATIONS, AND, MORE

BELVIDERE OASIS IN BOONE COUNTY. (DOCKET NUMBERS 85-4-10 AND -11) THE BOONE
COUNTY CASE WAS APPEALED TO THE ILLINOIS APPELLATE COURT. THE COUNTY OF BOONE V.
THE DEPARTMENT OF REVENUE, 215 ILL. APP.8D 45 (2ND DIST. 1991) (THE ONLY ISSUE
ACTUALLY CONSIDERED BY THE COURT IN THAT CASE WAS WHETHER OR NOT THE 1987
AMENDMENT TO 1987 ILLINOIS REVISED STATUTES, CHAPTER 120, PARAGRAPH 500.5
CHANGED THE EXISTING LAW.) IN EACH OF THOSE CASES BEFORE THE DEPARTMENT, IT WAS
DETERMINED, AFTER HEARING, THAT THE APPLICANT'S OPERATING AGREEMENTS WERE
LICENSES. HOWEVER, THE FACTS OF RECORD IN THOSE REFERENCED CASES ARE NOT THE
SAME AS THE FACTS OF RECORD HEREIN. THE APPLICANT DID NOT DISCLOSE IN ANY OF THE
CITED PRIOR CASES THAT THE OPERATOR'S RIGHTS UNDER ANY OF THOSE OPERATING
AGREEMENTS HAD BEEN ASSIGNED BY THE OPERATORS, NOR DID THE APPLICANT SUBMIT FOR
CONSIDERATION THE ASSIGNMENTS ENTERED INTO BY THE FOR-PROFIT OPERATORS.




IMPORTANTLY, EACH OF THE OPERATING AGREEMENTS IN THESE CONSOLIDATED
MATTERS CONTAINS THE CONCURRENT USE PROVISION WHICH, IN EFFECT, GIVES THE
OPERATORS EXCLUSIVE CONTROL OF THE AREAS WHICH THEY OCCUPY.

FURTHER, THE CITY OF CHICAGO IN ROSEWELL PROVIDED THE OPERATORS WITH
ALL CASH REGISTERS, PARKING TICKETS AND FORMS AND EVEN LIGHT BULBS AND
FUSES NECESSARY TO OPERATE THE BUSINESS. IN ADDITION THE OPERATOR WAS
REQUIRED TO TURN OVER ALL MONIES COLLECTED TO THE CITY, WHICH THEN PA&ID THE
OPERATOR & FEE OF APPROXIMATELY 4% OF GROSS REVENUES. CONSEQUENTLY THE

AGREEMENT IN APPLICATION OF ROSEWELL WAS ESSENTIALLY A MANAGEMENT

AGREEMENT WHEREBY THE OPERATOR MANAGED PARKING GARAGES FOR THE CITY
FOR A NOMINAL FEE. THUS, THE FACTS OF THE ROSEWELL CASE ARE CLEARLY
DIFFERENT THAN THE FACTS IN THESE CONSOLIDATED MATTERS WHERE THE
OPERATORS OCCUPIED THE OASIS AND ENGAGED IN THEIR OWN USUAL BUSINESSES OF
SELLING FOOD OR MOTOR FUEL FOR PROFIT TO THE PUBLIC.

APPLICANT ALSO DRAWS ATTENTION IN ITS BRIEF (APPL. BRIEF, P. 13 N. 8) TO

THE CASE OF STEVENS V. ROSEWELL, 170 ILL. APP.3D 58 (1ST DIST. 1988) BY

STATING THAT THE STEVENS COURT HELD THAT A& COMMUNITY COLLEGE ENTERED
INTO A& LEASE AGREEMENT, NOT A LICENSE, WITH MCDONALD'S, WITH THE BASIS OF
THAT DETERMINATION BEING THAT THE COLLEGE HAD NO CONTROL OVER THE
PROPERTY MCDONALD'S WAS USING OR OVER THE BUSINESS' OPERATION. APPLICANT
CONTRASTS THOSE FACTS WITH THE FACTS IN THIS CASE WHEREIN THE OPERATING
AGREEMENTS PLACE CERTAIN CONDITIONS ON THE OPERATIONS OF THE BUSINESSES
INVOLVED.

IT APPEARS THAT THE APPLICANT, BY MAKING THIS OBSERVATION, IMPLIES
THAT THE STEVENS FACTS ARE THE ONLY FACTS UPON WHICH THERE CAN BE &
DETERMINATION OF WHETHER AN AGREEMENT HAS THE LEGAL EFFECT OF & LEASE

OR LICENSE. THIS, OF COURSE, IS INCORRECT. IN FACT, THE STEVENS COURT CITES,



WITH APPROVAL, THE CASE OF PEOPLE V. CHICAGO METRO CAR RENTALS, INC., 72 ILL.

APP.3D 626 (1ST DIST. 1979). IN THE METRO CASE, THE CITY OF CHICAGO ENTERED
INTO AN AGREEMENT WITH & CAR RENTAL BUSINESS (METRO) FOR PROPERTY AT
O'HARE AIRPORT. IN THE AGREEMENT, THE CITY PLACED LIMITATIONS AND
RESTRICTIONS ON THE BUSINESS' USE OF THE PROPERTY, INCLUDING GIVING THE CITY
THE RIGHT TO APPROVE OF THE RATES CHARGED BY METRO, LIMITING THE USE OF THE
PROPERTY FOR ONLY & CERTAIN PURPOSE AND MANDATING THAT METRO COULD ONLY
SOLICIT BUSINESS FROM THE COUNTER AREAS. FURTHER, BY THE AGREEMENT,
METRO'S EMPLOYEES AND INVITEES WERE TO CONDUCT THEMSELVES PROPERLY AND
THE BUSINESS AGREED TO PROVIDE GOOD, PROMPT AND EFFICIENT SERVICE TO THE
PUBLIC. IN ADDITION, METRO WAS TO KEEP THE PROPERTY OPEN FOR BUSINESS FOR A&
"SUFFICIENT AMOUNT OF TIME TO MEET REASONABLE DEMANDS" FOR ITS SERVICES.
ID. AT 628

IN SPITE OF THESE RESTRICTIONS AND CONDITIONS, THE METRO COURT, IN
DETERMINING THAT THE AGREEMENT ENTERED INTO IN THAT CASE WAS A LEASE,
AND THEREFORE TAXABLE, STATED THAT "..THE LIMITATIONS UPON USE AND THE
RESTRICTIONS IMPOSED UPON THE OPERATION OF THE BUSINESS DO NOT AFFECT THE
EXISTENCE OF THE LEASE. OTHER AGREEMENTS AND CONDITIONS MAY BE, AND OFTEN

ARE INCORPORATED INTO & LEASE." ID. AT 630; SEE, STEVENS V. ROSEWELL, SUPRA,

AT 64
CLEARLY, THE FACTS IN METRO ARE AKIN TO THE FACTS IN THE INSTANT
MATTER. THUS, THAT IS THE CASE UPON WHICH I PLACE GREATER RELIANCE RATHER

THAN STEVENS V. ROSEWELL.

WITH ALL THE REQUISITE FACTUAL DELINEATORS EVIDENT, 1 THEREFORE
REACH THE INESCAPABLE CONCLUSION THAT PURSUANT TO SECTION 22 OF THE TOLL
HIGHWAY ACT (605 1Lcs 10/22) AND SECTIONS 26 AND 19.5 OF THE REVENUE ACT (35

ILCS 205/26 AND 35 1LCs 205/19.5, RESPECTIVELY) THE AGREEMENTS BETWEEN THE



APPLICANT AND THE OPERATORS ARE LEASES, AND NOT LICENSES, AND
CONSEQUENTLY, THE PARCELS HERE IN ISSUE ARE TAXABLE TO THE OPERATORS,
NAMELY WENDY'S, MCDONALD'S, MARRIOTT, AND MOBIL, FOR THE 1988 THROUGH 1992
ASSESSMENT YEARS.

ON ITS FACE, THE PERTINENT STATUTES AND CASE LAW CONCLUDE THE
CONTROVERSY HERE AND RESULT IN THE ASSESSMENT OF PROPERTY TAXES ON THE
LEASEHOLD PARCELS OF REALTY HERETOFORE DESCRIBED. THE ITH&, HOWEVER,
ARGUES THAT THE AMENDMENT WHICH DEFINES LEASES TO INCLUDE LICENSES,
FRANCHISES AND OPERATING AGREEMENTS IS UNCONSTITUTIONAL. IN THEIR BRIEF,
THE ATTORNEYS FOR THE APPLICANT AND WENDY'S, AFTER CONTENDING THAT THE
OPERATING AGREEMENTS ARE LICENSES, PUT FORTH FOUR ARGUMENTS ALLEGING
THAT THE FOLLOWING LANGUAGE OF SECTION 19.5 OF THE REVENUE ACT (35 1LCS

205/19.5) VIOLATED VARIOUS PROVISIONS OF THE ILLINOIS CONSTITUTION OF 1970:

FOR THE PURPOSES OF THIS SECTION, LEASES SHALL INCLUDE
LICENSES, FRANCHISES OPERATING AGREEMENTS AND OTHER
ARRANGEMENTS UNDER WHICH PRIVATE INDIVIDUALS, ASSOCIATIONS
OR CORPORATIONS ARE GRANTED THE RIGHT TO USE PROPERTY OF THE
ILLINOIS STATE TOLL HIGHWAY AUTHORITY AND SHALL INCLUDE ALL
SUCH PROPERTY WITHOUT REGARD TO THE SIZE OF THE LEASED
PARCEL.

IT IS A WELL-ESTABLISHED RULE OF LAW IN ILLINOIS THAT THE COURTS WILL
NOT CONSIDER CONSTITUTIONAL ISSUES, WHERE AS HERE, THE CAUSE MAY BE

DECIDED ON OTHER GROUNDS, (HOWARD V. LAWTON, 22 ILL.2D 331 (1961); OSBORN ET

AL. V. THE VILLAGE OF RIVER FORREST, 21 ILL.2D 246 (1961)). THUS, I NEED NOT

ADDRESS THE APPLICANT'S CONSTITUTIONAL CONCERNS SINCE I HAVE DETERMINED
THE OASES TO BE LEASED. I DO SO ONLY BECAUSE THE ARGUMENTS ARE FLAWED
AND WOULD FAIL EVEN WITHOUT A FINDING THAT THE DOCUMENTS ARE LEASES.

FIRST, IT SHOULD BE POINTED OUT THAT SINCE AN ADMINISTRATIVE AGENCY IS

& CREATURE OF STATUTE, ANY POWER OR AUTHORITY CLAIMED BY IT, MUST FIND ITS



SOURCE WITHIN THE PROVISIONS OF THE STATUTE BY WHICH IT IS CREATED. GRANITE

CITY DIVISION OF NATIONAL STEEL COMPANY ET. AL. V. THE ILLINOIS POLLUTION

CONTROL BOARD, 155 ILL.2D 149 (1993); BIO-MEDICAL LABORATORIES, INC. V.

TRAINOR, 68 ILL.2D 540 (1977). THE ILLINOIS STATE TOLL HIGHWAY AUTHORITY,
WHICH IS THE ONLY APPLICANT IN THIS PROCEEDING, HAS NOT PRESENTED ANY
EVIDENCE THAT IT IS AUTHORIZED BY THE TOLL HIGHWAY ACT TO CHALLENGE THE
CONSTITUTIONALITY OF THAT ACT, OR OF THE REVENUE ACT. CONSEQUENTLY, IT MUST
BE PRESUMED THAT THE APPLICANT DOES NOT HAVE SUCH AUTHORITY.

THIS IS PARTICULARLY OF INTEREST IN LIGHT OF SECTION 22 OF THE TOLL
HIGHWAY ACT (605 1Lcs 10/22) WHICH, AFTER EXEMPTING THE PROPERTY OF THE

ITHA FROM TAXATION, EXPRESSLY PROVIDES:

HOWEVER, SUCH PART OF THAT PROPERTY HAS HERETOFORE BEEN OR

MAY HEREAFTER BE LEASED BY THE AUTHORITY TO A& PRIVATE

INDIVIDUAL, ASSOCIATION OR CORPORATION FOR A USE WHICH IS NOT

EXEMPTED FROM TAXATION UNDER SECTION 19 OF THE REVENUE ACT

OF 1939, IS SUBJECT TO TAXATION AS PROVIDED IN SECTION 26 OF THE

REVENUE ACT OF 1939, REGARDLESS OF ANY PROVISION IN SUCH A&

LEASE TO THE CONTRARY.

CONSEQUENTLY, APPLICANT'S ENABLING ACT EXPRESSLY PROVIDES THAT THE
PROPERTY OF THE ITHA WHICH IS LEASED TO FOR-PROFIT ENTITIES IS TAXABLE, AS
PROVIDED IN THE REVENUE ACT OF 1939. IT THEN IS THE REVENUE ACT, WHICH
DEFINES APPLICANT'S "LEASES" TO INCLUDE "LICENSES". THUS, THE APPLICANT'S
ENABLING STATUTE LIMITS ITS AUTHORITY TO CHALLENGE THE CONSTITUTIONALITY
OF SECTION 19.5 OF THE REVENUE ACT OF 1939. FURTHER, THE 1973 AMENDMENT TO
SECTION 22 OF THE TOLL HIGHWAY ACT, CITED ABOVE, WAS HELD BY THE ILLINOIS
SUPREME COURT TO BE CONSTITUTIONAL AFTER SAID AMENDMENT WAS ATTACKED BY

THE APPLICANT. IN RE APPLICATION OF SKIDMORE, 75 ILL.2D 33 (1979)°

NEVERTHELESS, AFTER ALL OF THIS, THE REAL ESTATE TAX CLAUSE OF THE OPERATING
AGREEMENTS, ALL OF WHICH WERE EXECUTED IN 1984, OR IN THE CASE OF THE ORIGINAL
MOBIL AGREEMENT IN 1985, BEGIN AS FOLLOWS:



NOTWITHSTANDING THE ABOVE, THE FIRST CONSTITUTIONAL ARGUMENT

RAISED BY THE APPLICANT IS STATED AS FOLLOWS:

(1) DOES SECTION 19.5 AUTHORIZE AN AD VALOREM TAX ON PERSONAL

PROPERTY (LE., LICENSES, FRANCHISES, OPERATING AGREEMENTS OR

OTHER ARRANGEMENTS) IN CONTRAVENTION OF ARTICLE IX SECTION 5

OF THE ILLINOIS CONSTITUTION? (&PPL. BRIEF, P. 5)

LEASES, LIKE LICENSES, ARE PERSONAL PROPERTY AT COMMON LAW.
HOWEVER, THE GENERAL ASSEMBLY, EVEN AFTER THE ADOPTION OF THE ILLINOIS

CONSTITUTION OF 1970, HAS BEEN DETERMINED TO HAVE THE POWER TO CLASSIFY

SUCH INTERESTS AS REAL PROPERTY FOR TAX PURPOSES. APEX OIL CO. V.

HENKHAUS, 118 ILL.APP.3D 273 (5TH DIST. 1983). ARTICLE IX, SECTIONS 4 &AND 5 OF

THE ILLINOIS CONSTITUTION OF 1970, DO NOT DEFINE "REAL PROPERTY" AND

"PERSONAL PROPERTY" AS LIMITED BY THE COMMON LAW, OR OTHERWISE, BUT LEAVE
TO THE GENERAL ASSEMBLY THE POWER TO ESTABLISH THE MANNER IN WHICH SUCH
TAXES ARE TO BE LEVIED, AND IN THE CASE OF PERSONAL PROPERTY TAXES,

ABOLISHED. PURSUANT TO ARTICLE IX SECTION 5 OF THE ILLINOIS CONSTITUTION OF

1970 THE GENERAL ASSEMBLY ENACTED 35 1LCs 205/18.1 WHICH READS IN PART AS

FOLLOWS:

NOTWITHSTANDING THE PROVISIONS OF THIS OR ANY OTHER ACT, AN AD
VALOREM PERSONAL PROPERTY TAX SHALL NOT BE LEVIED AFTER
JANUARY 1, 1979, ON ANY PERSONAL PROPERTY HAVING TAX SITUS IN
THIS STATE, PROVIDED THAT THIS SECTION SHALL NOT PROHIBIT THE
COLLECTION AFTER JANUARY 1, 1979, OF ANY TAXES LEVIED UNDER
THIS ACT PRIOR TO JANUARY 1, 1979, ON PERSONAL PROPERTY

IT IS NOT PRESENTLY CONTEMPLATED BY THE PARTIES THAT ANY OF THE
PREMISES WILL BE SUBJECT TO REAL PROPERTY TAXES OR THEIR
EQUIVALENT. HOWEVER, IN THE EVENT THAT THE PREMISES, OR ANY PART
THEREOF, OR OPERATOR'S INTEREST THEREIN, POSSESSORY OR OTHERWISE,
SHALL BE MADE SUBJECT TO ANY REAL PROPERTY TAX (OF WHATEVER KIND
AND HOWEVER DENOMINATED), THE AUTHORITY SHALL PAY OR DISCHARGE,
OR CAUSE TO BE PAID OR DISCHARGED, SUCH TAX OR ASSESSMENT. SEE,
FIND. OF FACT #38



SUBJECT TO ASSESSMENT AND TAXATION UNDER THIS ACT PRIOR TO

JANUARY 1, 1979. NO PROPERTY LAWFULLY ASSESSED AND TAXED &S

PERSONAL PROPERTY UNDER THIS ACT PLACED IN USE AFTER JANUARY

1, 1979, SHALL BE CLASSIFIED AS REAL PROPERTY SUBJECT TO

ASSESSMENT AND TAXATION UNDER THIS ACT AFTER JANUARY 1,

1979.

IT IS UNDISPUTED THAT LICENSES WERE NOT BEING TAXED AS PERSONAL
PROPERTY PRIOR TO JANUARY 1, 1979. CONSEQUENTLY THE FOREGOING
CONSTITUTIONAL AND STATUTORY PROVISIONS DO NOT APPLY.

FURTHERMORE, IT SHOULD BE POINTED OUT THAT PURSUANT TO ARTICLE IX,

SECTION 7, OF THE ILLINOIS CONSTITUTION OF 1970, THE GENERAL ASSEMBLY MAY

EXEMPT FROM REAL ESTATE TAX PROPERTY BELONGING TO THE STATE OF ILLINOIS.
THE GENERAL ASSEMBLY, &S A& RESULT OF THE PASSAGE OF PUBLIC ACT 85-974,
AMENDING SECTION 19.5 OF THE REVENUE ACT, HAS ELECTED TO EXEMPT FROM REAL
ESTATE TAX THE REAL PROPERTY OF APPLICANT EXCEPT FOR THOSE PORTIONS
LEASED, LICENSED, OR FRANCHISED, TO ORGANIZATIONS GRANTED THE RIGHT TO USE
THE PROPERTY OF APPLICANT. IN THOSE CASES, ITHA REAL ESTATE IS TO BE
ASSESSED TO THE LESSEES, LICENSEES, OR FRANCHISEES OF THE ITHA AS REAL
ESTATE. CONSEQUENTLY, THE TAX IN QUESTION IS NOT & TAX ON PERSONAL
PROPERTY, BUT IS A TAX ON REAL ESTATE, MEASURED BY THE VALUE OF THE LEASE,
LICENSE OR FRANCHISE.

AS SUCH, THIS CONSTITUTIONAL OBJECTION RAISED BY THE APPLICANT, EVEN
IF THE OPERATING AGREEMENTS HAD BEEN DETERMINED TO BE LICENSES, IS WITHOUT
MERIT.

THE SECOND CONSTITUTIONAL ARGUMENT RAISED BY THE APPLICANT IS

STATED AS FOLLOWS:

(2) DOES SECTION 19.5 FAIL TO SPECIFY & METHOD BY WHICH THE
ITEMS INCLUDED UNDER THE DEFINITION OF "LEASES" ARE TO BE
VALUED IN VIOLATION OF ARTICLE IX, SECTION 4 OF THE ILLINOIS
CONSTITUTION? (APPL. BRIEF, P. 6)



THE SOLE ISSUE INVOLVED IN THESE CONSOLIDATED PROCEEDINGS IS WHETHER
OR NOT THE PARCELS AT ISSUE QUALIFY FOR EXEMPTION FROM REAL ESTATE TAXES
FOR THE 1988 THROUGH 1992 ASSESSMENT YEARS, PURSUANT TO SECTION 119 OF
THE REVENUE ACT. 35 ILCS 205/119. THE DEPARTMENT ONLY HAS JURISDICTION TO
REVIEW AND MAKE THE FINAL DECISION CONCERNING SUCH EXEMPTION REQUESTS,
PURSUANT TO SAID SECTION 119. ISSUES CONCERNING THE METHOD OF VALUATION OF
PROPERTY ARE TO BE RAISED IN SEPARATE ASSESSMENT PROCEEDINGS, PURSUANT
TO SECTION 116 OF THE REVENUE ACT. 35 1Lcs 205/116 CONSEQUENTLY, THIS
SECOND CONSTITUTIONAL ARGUMENT IS NOT RELEVANT TO THESE CONSOLIDATED
PROCEEDINGS, WHICH ARE ONLY CONCERNED WITH WHETHER OR NOT THE PARCELS
HERE IN ISSUE QUALIFY FOR EXEMPTION DURING THE 1988 THROUGH 1992
ASSESSMENT YEARS. IT IS ALSO POINTED OUT THAT "LICENSES" ARE INCLUDED IN THE
DEFINITION OF "LEASES" PURSUANT TO SECTION 19.5 OF THE REVENUE ACT (35 1Lcs
205/19.5) AND LEASEHOLD INTERESTS ARE ASSESSED, PURSUANT TO SECTION 20(2)
OF THE REVENUE ACT OF 1939. 35 1Lcs 205/20(2) CONSEQUENTLY, THIS
CONSTITUTIONAL OBJECTION RAISED BY THE APPLICANT IS WITHOUT MERIT.

THE APPLICANT RAISES THE FOLLOWING THIRD CONSTITUTIONAL AGREEMENT:

(3) DOES SECTION 19.5 IMPAIR THE CONTRACTUAL RIGHTS OF HOLDERS

OF TOLLWAY BONDS IN CONTRAVENTION OF ARTICLE I, SECTIONS 10 AND

16 OF THE ILLINOIS CONSTITUTION? (APPL. BRIEF, P. 6)

ASSUMING, ARGUENDO, THAT THE ITHA HAS STANDING TO RAISE A& QUESTION
ON THE RIGHTS OF BONDHOLDERS, THIS ISSUE WAS PREVIOUSLY RAISED BY THIS VERY

APPLICANT IN IN RE APPLICATION OF SKIDMORE, 75 ILL.2D 33 (1979). THE SUPREME

COURT, IN THAT CASE, RESOLVED IN FAVOR OF TAXATION THE PRECISE IMPAIRMENT

OF CONTRACTS ISSUE RAISED HERE.



IN ADDITION, THE FACT THAT THE APPLICANT HAS CONTRACTUALLY AGREED
TO PAY THESE TAXES DOES NOT MAKE THE REVENUE ACT & STATUTE WHICH IMPAIRS
THE REVENUE OBLIGATIONS TO IT BONDHOLDERS. THE RESPONSIBILITY FOR ANY SUCH
IMPAIRMENT FALLS ON THE ITHA, WHICH PURSUANT TO THE OPERATING AGREEMENTS,
HAS VOLUNTEERED TO PAY REAL ESTATE TAXES WHICH IT IS NOT LEGALLY
OBLIGATED TO PAY. SEE, FTNT. 3, SUPRA

THE LAST CONSTITUTIONAL ARGUMENT RAISED IS STATED IN THE APPLICANT'S

BRIEF AS FOLLOWS:

(4) DOES SECTION 19.5 VIOLATE THE PROSCRIPTION AGAINST SPECIAL
LEGISLATION UNDER ARTICLE 1V, SECTION 13 AND THE GUARANTEES OF
EQUAL PROTECTION TO ALL PERSONS UNDER ARTICLE I, SECTION 2 OF
THE ILLINOIS CONSTITUTION AND THE FOURTEENTH AMENDMENT TO THE
UNITED STATES CONSTITUTION. (APPL. BRIEF, P. 6)

FIRST, WITH REGARD TO THE EQUAL PROTECTION ARGUMENT, IT IS NOTED THAT
THE ITHA IS & STATE AGENCY, AND AS SUCH IS NOT A "PERSON" TO BE GUARANTEED

THE RIGHT OF EQUAL PROTECTION BY THE ILLINOIS CONSTITUTION OF 1970 OR THE

14TH AMENDMENT TO THE U.S. CONSTITUTION. CITY OF EVANSTON V. RT#A, 202 ILL.

APP.3D 265 (1ST DIST. 1990)

WITH REGARD TO WENDY'S AND THE OTHER OPERATORS, & STATUTORY
CLASSIFICATION FOR PURPOSES OF TAXATION CAN WITHSTAND & CONSTITUTIONAL
EQUAL PROTECTION ATTACK, SO LONG A4S THE CLASSIFICATION IS REASONABLE.

NABISCO V. KORZEN, 68 ILL.2D 451 (1977). CLASSIFICATIONS NOT BASED ON SUSPECT

CATEGORIES ARE EXAMINED USING THE RATIONAL BASIS TEST. IF THERE WAS A
RATIONAL BASIS FOR THE ACTION OF THE GENERAL ASSEMBLY, THE CLASSIFICATION

WILL BE UPHELD. CUTINELLO V. WHITLEY, 161 ILL.2D 409 (1994).

PURSUANT TO BOTH SECTIONS 26 AND 19.5 OF THE REVENUE ACT (35 1LCs

205/26 AND 35 ILCS 205/19.5, RESPECTIVELY), THE GENERAL ASSEMBLY HAS,



GENERALLY, PROVIDED FOR THE TAXATION OF THE LEASEHOLD INTERESTS IN
PROPERTY WHERE THE OWNERSHIP INTEREST WAS EXEMPT. THERE ARE SEVERAL
RATIONAL BASES FOR THE GENERAL ASSEMBLY TO INCLUDE WITHIN THE SECTION 19.5
OF THE REVENUE ACT DEFINITION OF TAXABLE LEASES, "LICENSES, FRANCHISES,
OPERATING AGREEMENTS AND OTHER ARRANGEMENTS UNDER WHICH PRIVATE
INDIVIDUALS, ASSOCIATIONS OR CORPORATIONS ARE GRANTED THE RIGHT TO USE
PROPERTY OF THE ILLINOIS STATE TOLL HIGHWAY AUTHORITY." BY DEFINING LEASES
IN THAT MANNER, THE GENERAL ASSEMBLY OBVIOUSLY ATTEMPTS TO STOP, &S IT
HAS TRIED IN THE PAST PURSUANT TO 605 1Lcs 10/22, & STATE AGENCY WHICH IS
SEEMINGLY INTENT ON PAYING, WITH PUBLIC FUNDS, THE PROPERTY TAXES OF FOR-
PROFIT ENTITIES WHICH CONDUCT THEIR BUSINESSES ON THE APPLICANT'S EXEMPT
LAND. IT ALSO ATTEMPTS TO HALT REPEATED CHALLENGES TO THE GENERAL
ASSEMBLY'S CLEAR INTENT TO TAX AGREEMENTS PURSUANT TO WHICH BUSINESSES
ARE GRANTED THE RIGHT TO USE EXEMPT PROPERTY FOR PROFIT.*

FURTHER REASON FOR THE PROPRIETY OF SUCH TAXATION IS CLEAR IN THIS
CASE SINCE THE ITHA HAS A STATUTORY OBLIGATION TO PROVIDE FOR THE SAFETY
AND COMFORT OF THE TRAVELERS BOTH INTERSTATE AND INTRASTATE USING ITS
VARIOUS OWNED HIGHWAY FACILITIES. 605 1Lcs 10/1 THIS OBLIGATION IS FULFILLED
BY CONTRACTING WITH THE OPERATORS TO PROVIDE THE FOOD AND FUEL NECESSARY
TO PROVIDE FOR THE TRAVELING PUBLIC'S SAFETY AND COMFORT, USING THE OASES
FACILITIES. THIS GIVES THE FOR-PROFIT OPERATORS THE OPPORTUNITY TO PROVIDE
THEIR PRODUCTS AND SERVICES TO & CAPTIVE AUDIENCE, THE TRAVELING PUBLIC. IT
IS CLEAR THAT THE GENERAL ASSEMBLY INTENDED BY SECTION 19.5 OF THE REVENUE
ACT (35 1Lcs 205/19.5) THAT THE LOCAL TAXING DISTRICTS, INCLUDING SCHOOL

DISTRICTS AND MUNICIPALITIES WHICH ARE SERIOUSLY EFFECTED BY THE EXEMPTION

I AM UNAWARE OF ANY OTHER STATE AGENCY TITLEHOLDER WHICH GRANTS TO OTHERS THE
RIGHT TO USE ITS EXEMPT PROPERTY FOR PROFIT AND SO ACTIVELY ATTEMPTS TO DEFEAT
BOTH THE ASSESSMENT AND COLLECTION OF TAXES ON THAT PROPERTY.



OF PROPERTY, RECEIVE SOME PROPERTY TAX BENEFITS FROM THE USE OF THESE
OASES BY THE FOR-PROFIT OPERATORS.” THERE IS NO QUESTION THAT IF THE
VARIOUS OPERATORS OWNED THIS PROPERTY AND USED IT TO SELL THEIR PRODUCTS
FOR PROFIT TO THE PUBLIC, THE PROPERTY WOULD BE TAXABLE.

CONSEQUENTLY, THE LEGISLATURE HAD SEVERAL RATIONAL BASES FOR
INCLUDING WITHIN THE DEFINITION OF TAXABLE LEASES "LICENSES, FRANCHISES,
OPERATING AGREEMENTS AND OTHER ARRANGEMENTS UNDER WHICH PRIVATE
INDIVIDUALS, ASSOCIATIONS, OR CORPORATIONS ARE GRANTED THE RIGHT TO USE
PROPERTY OF THE ILLINOIS STATE TOLL HIGHWAY AUTHORITY." THEREFORE, SUCH &
CLASSIFICATION QUALIFIES AS BEING & REASONABLE CLASSIFICATION.

IT IS THEREFORE CONCLUDED, AS A& MATTER OF LAW, THAT THE OPERATING
AGREEMENTS HERE IN ISSUE ARE LEASES. IT IS FURTHER CONCLUDED THAT
PURSUANT TO SECTION 22 OF THE TOLL HIGHWAY ACT (605 1Lcs 10/22), SAID
LEASEHOLDS ARE PROPERLY ASSESSABLE TO THE FOR-PROFIT OPERATORS THEREOF,
NAMELY, MOBIL, WENDY'S, MCDONALD'S AND MARRIOTT FOR THE 1988 THROUGH 1992
ASSESSMENT YEARS.

I THEREFORE RECOMMEND THAT THE LEASEHOLD PARCELS LISTED ON THE
FIRST PAGE OF THIS NOTICE OF DECISION REMAIN ON THE TAX ROLLS FOR THE 1988
THROUGH 1992 ASSESSMENT YEARS, AS EVIDENCED BY THE VARIOUS DEPARTMENT
DOCKET NUMBERS LISTED ON SAID NOTICE OF DECISION.

I FURTHER RECOMMEND THAT SAID COOK COUNTY LEASEHOLD PARCELS BE
ASSESSED TO THE VARIOUS OPERATORS IN PROPORTION TO THEIR OCCUPANCY OF SAID

PARCELS.

RESPECTFULLY SUBMITTED,

5. A& REVIEW OF THE LIST OF INTERVENORS IN THESE PROCEEDINGS MAKES IT CLEAR THAT THE
MUNICIPALITIES AND SCHOOL DISTRICTS IN WHICH THE OASES AT ISSUE ARE LOCATED HAVE &
VITAL INTEREST IN THE OUTCOME OF THESE CONSOLIDATED PROCEEDINGS.



GEORGE H. NAFZIGER
ADMINISTRATIVE LAW JUDGE
JANUARY 18, 1996



